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In the Court of Appeals of the District of Columbia. 


No. 2270. 

National Metropolitan Bank, Appellant, 

vs. 

S. Dana Lincoln, Trading as National Mortar Company. 


a Supreme Court of the District of Columbia. 

Law. No. 48775. 

S. Dana Lincoln, Trading as National Mortar Company, Plaintiff, 

vs. 

The Southern Construction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 11, 1906. 

In the Supreme Court of the District of Columbia. 

Law. No. 48775. 

S. Dana Lincoln, Trading as National Mortar Company, Plaintiff, 

V. 4 

The Southern Construction Company, a Corporation, Defendant. 

The plaintiff, S. Dana Lincoln, trading as the National Mortar 
Company, sues the defendant, the Southern Construction Company, 
a corporation created under the laws of the state of Maryland, for 
money payable by the defendant to the plaintiff, for goods sold 
and delivered by the plaintiff to the defendant; and for work done 
and materials provided by the plaintiff for the defendant at its re¬ 
quest; and for money lent by the plaintiff to the defendant; and 
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for money paid by the plaintiff to the defendant at its request; and 
tor money received by the defendant for the plaintiff’s use; and for 
money found to be due from the defendant to the plaintiff on ac¬ 
counts stated between them. And the plaintiff claims $968.57 with 
interest from the second day of June 1906 A. D. 1906, according 

to the particulars of demand hereto annexed, besides costs of this 
suit. 


PERCIVAL M. BROWN, 

At?y for Plaintiff. 

- The defendant is to plead hereto on or before the twentieth 

day, exclusive of Sundays and legal holidays occurring after 
the day of the service hereof; otherwise judgment. 

PERVIVAL M. BROWN, 

Att } y for Plaintiff. 

Affidavit. 

******* 

District of Columbia, ss : 

I, S. Dana Lincoln, do depose and on my oath say: that I am the 
plaintiff in the above entitled action, wherein The Southern Con¬ 
struction Company, a corporation created in Maryland is defendant; 
that said defendant is indebted to said plaintiff in the sum of Nine 
hundred and sixty eight and 57/100 Dollars ($968.57) with inter 
est from the second day of June 1906 for cement and lime according 
to the particulars of demand hereto annexed, wffiich said particulars 
of demand are just, true and correct and are made a part of this 
affidavit; that the said cement and lime set forth in said particulars 
of demand were all actually delivered by the said plaintiff to the 
said defendant at its request and upon its promise to pay the said 
plaintiff for the same the prices charged in said particulars of de¬ 
mand, which said prices were the current market prices at the time 
when said cement and lime were delivered to the said defend- 
3 ant by the said plaintiff, and said prices were and are fair 
and reasonable; that the said defendant has failed to pay the 
said plaintiff for said cement and lime or for any part thereof, ex¬ 
cept as credited in said particulars of demand, although often re¬ 
quested by the said plaintiff so to do; that said plaintiff on account 
of the cause of action herein stated has a just right to recover from 
the said defendant the sum of nine hundred and sixty-eight and 
57/100 Dollars($968.57) with interest from second day of June 1906 
as claimed in the affidavit of the plaintiff filed herein, exclusive of all 
set-offs and just grounds of defence; that said defendant is a for¬ 
eign corporation, created under the laws of the State of Maryland, 
and is a non-resident of the District of Columbia. 

S. DANA LINCOLN. 

Subscribed and sworn to before me this first day of September 
A. D., 1906. J F 

[seal.] ANNA M. ANDERSON, 

Notary Public. 
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Affidavit of David C. Chesterman. 
******* 
District of Columbia, ss : 

I, David C. Chesterman do depose and on my oath say: that I am 
employed as manager of said National Mortar Company by S. 
Dana Lincoln, the plaintiff in the above entitled action, wherein The 
Southern Construction Company is defendant and I have 

4 personal knowledge of plaintiff’s"claim in this suit; that said 
defendant a corporation is indebted to said plaintiff in the 

sum of nine hundred and sixtv-eight and 57/100 Dollars ($968.57) 
with interest from the second day of June 1906 for cement and lime 
according to the particulars of demand hereto annexed, which said 
particulars of demand are just, true and correct and are made a 
part of this affidavit; that the said cement and lime set forth in 
said particulars of demand were all actually delivered by the said 
plaintiff to the said defendant at its request and upon its promise 
to pay the said plaintiff for the same the prices charged in said par¬ 
ticulars of demand, which said prices were the current market prices 
at the time when said cement and lime were delivered to the said 
defendant by the said plaintiff, and said prices were and are fair 
and reasonable; that the said defendant has failed to pay the said 
plaintiff for said cement and lime or for any part thereof, except as 
credited in said particulars of demand, although often requested by 
the said plaintiff so to do; that said plaintiff on account of the cause 
of action herein stated has a just right to recover from the said de¬ 
fendant the^sum of nine hundred and sixty-eight and 57/100 Dol¬ 
lars ($968.57) with interest from the second day of June 1906 as 
claimed in the affidavit of the plaintiff filed herein, exclusive of all 
set-offs and just grounds of defence; that said defendant is a for¬ 
eign corporation, created under the laws of the State of Maryland, 
and is a non-resident of the District of Columbia. 

DAVID C. CHESTERMAN. 

5 Subscribed and sworn to before me this first day of Sep¬ 
tember, A. D., 1906. 

[seal.] ANNA M. ANDERSON, 

Notary Public. 





4 


NATIONAL METROPOLITAN BANK VS. 


Particulars of Demand. 

National Mortar Co. 

Building Material, Wholesale and Retail. 

Office: Room 9, Ralston Building, 612 F Street N. W. 

Washington, D. C., Aug. 31,1906. 
Sold to Southern Construction Co. 

1334 Corcoran St. 

1906. 

M’ch 16. 3J Bbls. Dragon. 7 50 

7 50 

6 National Mortar Co. 

Building Material, Wholesale and Retail. 

Office: Room 9, Ralston Building, 612 F Street N. W. 

Washington, D. C., Aug. 31 st, 1906. 
Sold to Southern Construction Co. 

Freedman’s Hospital. 


1906. 

May 29. To 135 Bbls. Dragon Cement 2.10. 283.50 

* ****** 


Washington, D. C., Aug. 31, 1906. 
Sold to Southern Construction Co. 

15th, F & G. 



1906. 

May 28. To am’t forw’d. 735 40 

29.“ 12£ Bbls. 15th &F.. 25 00 

31. “ i2j “ .;;;;;; 0 o 

June 2. “ 10 “ Lime. 6 00 

792 40 

Or. 

Febr’y 26. By 107 sacks. 7.42 

M’ch 5. “ 169 “ 12.27 

9- “ 188 “ .*'.** 13.63 

22. “ 298 “ 2128 

29. “ 160 “ . ' " 1227 

May 31. “ 274 “ 1948 

Aug. 17. “ . “ .;;;;;; 2 s:48 


114.83 114 83 
677 57 
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National Mortar Co. 

Building Material, Wholesale and Retail. 

Office: Room —, Ralston Building, 612 F Street N. W. 

Washington, D. C., Aug. 31,1906. 
Sold to Southern Construction Co. 


15th, F <fe G. 


1906. 

Feb’y 16. To 3 Bbls. Lime in wood 70 
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Dragon Cement. 

Dragon Cement. 

Lime in wood. 

Dragon Cement. 

Lime in wood. 

Dragon. 

Dragon. 

Lime in wood 70 

Dragon. 

Lime in wood 70 

Dragon. 

Dragon. 

Dragon. 

Lime in wood 70 
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8 Amended Petition of Intervention of the National Metro¬ 

politan Bank. 

Filed November 4, 1909. 

******* 

The National Metropolitan Bank, by leave of Court first had and 
obtained, files this, its amended petition of intervention in the 
above entitled cause and respectfully says: 

1. That it is a corporation, duly incorporated under the laws of 
the United States and doing business in the District of Columbia. 

2. That heretofore, to wit, on the 17th day of February, 1906, 
the defendant, Southern Construction Company, gave an order 
upon the Thompson-Starrett Company, a party herein, directing it 
to pay over to this intervenor any and all payments as they might 
become due according to the contract of the Southern Construction 
Company with the Thompson-Starrett Company, for work to be 
done on the National Metropolitan Citizens Bank Building, and that 
such order was forthwith duly accepted by the Thompson-Starrett 
Company, and that such order and acceptance thereof at once com¬ 
municated to this intervenor, and that, relying upon such order and 
acceptance, the said Bank did, on or about the 19th day of February, 
1908, loan to said Southern Construction Company the sum of Two 
Thousand (2,000) Dollars, taking its note therefor and holding said 
duly accepted order as collateral. That thereafter, and prior to the 

filing of the attachment in this case, there became due to the 

9 Southern Construction Company by the Thompson-Starrett 

Company, because of the work upon the building of the in¬ 
tervenor, a large sum, to wit, the sum of Twelve Hundred (1200) 
Dollars, which sum, or so much thereof as the Thompson-Starrett 
Company admits to have been due by it to the Southern Construction 
Company, has been paid into the registry of this Court, attachment 
having been served herein upon the Thompson-Starrett Company 
before said payment could be made. 

That at and before the time of the service of said attachment there 
was and still is due to the said Bank, the intervenor herein, by the 
Southern Construction Company as balance of the aforementioned 
loan of Two Thousand (2,000) Dollars, the sum of Twelve Hundred 
(1200) Dollars, for which it gave, as a renewal of the aforesaid note 
for Two Thousand (2,000) Dollars, its note to the National Metro¬ 
politan Bank dated August 14, 1906, payable sixty days after date, 
with interest at the rate of six per centum per annum until paid; 
the original note of two thousand (2,000) Dollars having theretofore 
been reduced by the payment of interest and Eight Hundred (800) 
Dollars on account of the principal thereof, out of funds paid to the 
said intervening Bank by the Thompson-Starrett Company, pursu¬ 
ant to and in reliance upon the aforementioned assignment of Feb¬ 
ruary 17, 1906 

Wherefore this Intervenor Prays: 
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That the moneys now in the registry of this Court may be 
10 condemned to its use, and directed to be paid over to it, and 
that it may have such other and further relief as it is enti¬ 
tled to in the premises. 

NATIONAL METROPOLITAN BANK, 
By GEO. W. WHITE, President. 

District of Columbia, ss : 

Geo. W. White, being first duly sworn, on oath says that he is the 
President of the National Metropolitan Bank, of Washington, D. C., 
the intervenor in the above entitled cause and as such familiar with 
the facts stated in the foregoing amended petition, and authorized 
to make this affidavit; that the matters and things therein stated on 
his own knowledge are true and those stated upon information and 
belief he believes to be true. 

GEO. W. WHITE. 

Subscribed and sworn to before me this 3rd day of November. 
1909. 

[seal.] ALFRED B. BRIGGS, 

Notary Public , D. C. 

(Endorsed.) 

Let this Amended Petition be filed. 

HARRY M. CLABAUGH, 

Chief Justice. 


11 Motion to Dismiss Intervening Petition and for Judgment. 

Filed November 29, 1910. 

****** * 

Now comes the plaintiff in the above entitled cause, through 
Percival M. Brown, his attorney, and moves the Court: 

1. To dismiss the intervening petition filed herein by the National 
Metropolitan Bank, of Washington, D. C., Intervenor. 

2. That the credits attached, and now in the Registry of the 
Court, may be condemned and subjected to the payment of the de¬ 
mand of the plaintiff, and that the plaintiff may have judgment ac¬ 
cordingly. 

3. That judgment may be entered in favor of the plaintiff against 
the said National Metropolitan Bank, Intervenor, in this case for 
the costs of suit. 

4. That in the event of a denial of the motion of the plaintiff for 
a judgment of condemnation of the fund in the Registry of the 
Court to satisfy the claim of the plaintiff, that this cause may be 
calendared and set for an early trial. 

And as ground for this motion the plaintiff offers the mandate of 
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the Court of Appeals, filed in this Court on the 12th day of October, 
1910, and the decision of said Court. 

PERCIVAL M. BROWN, 

Attorney for Plaintiff. 

12 To Messrs. Ralston, Siddons and Richardson, and Walter D. 
Davidge, Esq., Attorneys for Defendants: 

Please take notice that the above motion will be called up for 
action in the Circuit Court of the Supreme Court of the District of 
Columbia, before one of the Justices presiding in said Court, to whom 
said motion may be assigned for hearing, on Friday, the 2nd day 
of December, 1910, at 10 o’clock a. m., or as soon thereafter as coun¬ 
sel can be heard. 

PERCIVAL M. BROWN, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, December 9th, 1910. 

Session resumed pursuant to adjournment, Hon. Job Barnard 
Justice, presiding. 

****** * 

Now comes the plaintiff herein by his attorney Mr. Percival M. 
Brown, and prays judgment of his duly verified demand herein 
against the defendant, who though duly notified by publication of 
the pendency of this proceeding, has not caused its appearance to 
be entered herein, wherefore it is considered that the plaintiff herein 
recover against the defendant’s interest in the property attached 
herein, the sum of Nine hundred and sixty-eight dollars and Fifty- 
seven cents ($968.57) with interest thereon from the second 
13 day of June, 1906, together with his costs of suit to be taxed . 
by the Clerk. 

Thereupon the plaintiff by his said attorney presents to the Court 
the Mandate of the Court of Appeals of the District of Columbia., 
filed herein October 12th, 1910, wherein it appears that the judg¬ 
ment of this Court entered herein on the 17th day of January, 
1910, in favor of the National Metropolitan Bank, Claimant, (InteV- 
venor), is reversed with costs. 

Further comes on for hearing in conjunction with said Mandate 
the motion of plaintiff herein filed November 29th, 1910, by his said 
attorney. Upon consideration whereof it is ordered that" the sum 
of $1,029.60, or so much thereof as may be necessary, attached 
herein by the United States Marshal on February 6, 1907, in the 
hands of The Thompson-Starrett Company, Garnishee, as credits of 
the defendant herein and by said garnishee paid into the Registry 
of this Court under date of May 29th, 1908; be, and the same is 
hereby, condemned towards the satisfaction of plaintiff’s recovery 
herein. 
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.. . F ™ lher ’ 1116 Clerk is hereby ordered to pay out of the Registry of 
tnls Court, to plaintiff herein or his attorney of record, the said sum 

non Twenty-nine Dollars and sixty cents 

($1,029.60), less the lawful charges thereon. 

Further it is hereby ordered that the Intervening Petition and the 
Amended Intervening Petition of The National Metropolitan Bank, 
filed herein be, and the same are hereby dismissed, at the 
14 cost of said Intervenor, National Metropolitan Bank, and it 
is considered that the plaintiff recover of said intervenor his 
g** ^ be taxed by the Clerk, together with the additional sum of 
$75.65 for his costs on appeal and have execution thereof. 


Order for Entry of Appeal. 

Filed December 12, 1910. 

****** * 

The Clerk of the Court will please enter an appeal herein on 
behalf of the National Metropolitan Bank. 

RALSTON, SIDDONS & RICHARDSON, 

Attorneys for Bank. 


Additional Order for Appeal and Citation. 

Filed December 12, 1910. 

****** * 

The clerk will please enter an appeal from the judgment and 
order of condemnation herein on behalf of the National Metropolitan 
Bank, intervenor, and issue citation. 

RALSTON, SIDDONS & RICHARDSON, 
W. D. DAVIDGE, 

Attorneys for the National Metropolitan Bank , Intervenor. 


Memorandum. 

December 12, 1910.—Supersedeas bond approved and filed. 


15 Order for Citation. 

Filed December 16,1910. 

****** * 

The Clerk of said Court will issue citation on appeal. 

RALSTON, SIDDONS & RICHARDSON, 

Attorneys for Nat. Met. Bank. 
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10 Filed Dec. 20, 1910. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48775. 

S. Dana Lincoln, Trading as National Mortar Company, 

vs. 

The Southern Construction Company, a Corporation. 

The President of the United States to S. Dana Lincoln, trading as 

National Mortar Company, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal entered in the Supreme Court of the District 
of Columbia, on the 12th day of December, 1910, wherein National 
Metropolitan Bank is Appellant, and you are Appellee, to show 
cause, if any there be, why the Judgment rendered against the said 
Appellant, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 16th day of De¬ 
cember in the year of our Lord one thousand nine hundred and ten. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

* By H. BINGHAM, Ase’t Clerk. 

Service of the above Citation accepted this — day of-, 19—. 

i 

Attorney for Appellee. 

[Endorsed:] 9. No. 48775 Law. Lincoln, <fec. vs. Southern Con¬ 
struction Co. Citation. Issued Dec. 16, 1910. 10. Served copy 

of the within Citation on S. Dana Lincoln, trading as National Mor¬ 
tar Company, personally. Aulick Palmer Marshal. S. Ralston, 
Siddons & Richardson, Attorneys for Appellant. Filed Dec. 20, 
1910. J. R. Young, clerk. 

17 Designation of Record. 

Filed January 7, 1911. 

* * * * * ♦ • 

The Clerk will please prepare the record on appeal in this case, 
for which w*e make the following designation: 

1. Declaration. 

2. Amended Intervening Petition of National Metropolitan Bank. 

3. Motion and Petition for judgment. 

4. Judgment. 

5. This designation. 

RALSTON, SIDDONS & RICHARDSON, 
Attorneys for National Metropolitan Bank. 

Service by copy acknowledged this — day of January, 1911. 
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Percival M. Brown, 

Attorney and Counselor at Law, 

Lawyers' Building, 

422 5th Street N. W. 

Washington, D. C., January 7, 1911. 
Messrs. Ralston, Siddons <fe Richardson, Washington, D. C. 

Dear Sirs. \our clerk has handed me a designation for prepar- 
mg the record on appeal in Lincoln vs. Southern Construction Com¬ 
pany, No. 48,775, as follows: 

1 . Declaration. 

2 . Amended intervening petition of National Metropolitan Bank. 

3. Motion and petition for judgment. 

4. Judgment. 

5. This designation. 

I do not care to accept service of any papers or do anything in this 
matter which may be construed to be a waiver of the rights of my 
client. I will contend that you have no right to prosecute this ap¬ 
peal and it is for this reason that I do not care to accept service of 
these papers. It is probably true that accepting service of these 
papers would not prejudice me in any way, and it may be that I am 
acting with w’hat you would consider unnecessary caution. 

This letter will answer the purpose of showing^that I received the 
designation. 

Yours very truly, PERCIVAL M. BROWN. 


Supreme Court of the District of Columbia. 

United States op America, • 

District of Columbia , 88: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 48775 at Law, wherein S. Dana 
Lincoln, trading as National Mortar Company, is Plaintiff and The 
Southern Construction Company, a corporation is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of January, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2270. National Metropolitan Bank, appellant, vs. S. Dana Lincoln, 
trading as National Mortar Company. Court of Appeals, District 
of Columbia. Filed Jan. 30, 1911. Henry W. Hodges, clerk. 
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|<mrt of Ideals, |istriri of rfolmniia. 

APRIL TERM, 191L 


No. 2270. 


NATIONAL METROPOLITAN BANK, 

Appellant, 

vs. 

S. DANA LINCOLN, Trading as National 
Mortar Company, Appellee. 


Statement of Facts. 

This cause first came before the Court of Ap¬ 
peals at its April term, 1910 (No. 2139), on appeal 
by S. Dana Lincoln, a verdict and judgment hav¬ 
ing been directed in the lower court in favor of the 
National Metropolitan Bank in the sum of 
$1,029.60, which amount was then and now is in 
the registry of the court. 

Upon such hearing this court found that under 
the facts proven, there had been a novation of the 


2 


original debt by the Southern Construction Com¬ 
pany to the National Metropolitan Bank, that 
thereby the bank had lost its remedy against, the 
fund in court. This court directed the judgment 
to be reversed with costs, and remanded the case 
with instructions to proceed in accordance with 
the views expressed in its opinion (Washington 
Law Reporter, volume XXXVIII, 1900, page 411; 
35 Appeals D. C., page 363). 

Thereafter the National Metropolitan Bank, by 
its attorneys, tiled a motion for rehearing upon 
grounds set forth in the motion. This was over¬ 
ruled. Later, and on October 10,1910, Lincoln, by 
his counsel, moved this court “to remand said 
cause either with instructions to dismiss the inter¬ 
vening petition of the appellee or to enter judg¬ 
ment in favor of the appellant.” This motion was 
likewise overruled. 

Following the last-mentioned action T.in<»nln 
through his attorney, in the court below moved 
(Record, page 7) for the dismissal of the interven¬ 
ing petition of the National Metropolitan Bank; 
that the credits in the registry of the court be con¬ 
demned and subjected to the payment of the de¬ 
mand of the plaintiff, and that plaintiff have 
judgment accordingly; for judgment for costs 
against the National Metropolitan Bank; in 
the event of denial of judgment in condem¬ 
nation, for early trial. In the making of this 
motion, appellee relied on mandate of the Court of 
Appeals, and (as stated) the decision of the lower 
court 
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On December 9, 1910 (Record, page 8), judg¬ 
ment was given by the Supreme Court of the Dis¬ 
trict of Columbia for Lincoln, reversing the prior 
judgment of the court below in favor of the Na¬ 
tional Metropolitan Bank, and condemning the 
sum of $1,029.60 toward the satisfaction of the 
claim of Lincoln, and directing its payment from 
the registry of the court to the plaintiff, at the 
same time dismissing the intervening petition and 
amended petition of the appellant with costs, from 

which judgment an appeal was taken and a super¬ 
sedeas bond was filed. 

Assignment of Errors. 

The court erred in condemning the funds in the 
registry of the court toward the satisfaction of 
Lincoln’s judgment herein, in directing its pay¬ 
ment accordingly, and in dismissing the petitions 
of the National Metropolitan Bank with costs. 

ARGUMENT. 

This court in its mandate, as indicated, sent back 
the cause for further proceedings in conformity 
with its opinion. No direction was given to enter 
judgment, and this court in overruling the motion 
of Lincoln’s attorney that it should do so declined 
in effect to grant an order directing the very action 
later taken by the lower court upon motion. 

The position of the case in the Supreme Court 
after the reversal of its judgment by this court, 
was that of a suit which had never proceeded to 
judgment, but which when tried should in such 



trial be governed by the principles declared appli¬ 
cable by the Court of Appeals. No other view of 
the matter seems to us possible. 

Upon the sending of the mandate to the court 
below, it became the duty of that court to reverse 
the judgment entered upon the verdict of the jury. 
This course the court took. Immediately upon the 
entry of such order of reversal, there was left be¬ 
fore the court upon which it might act, the peti¬ 
tion of Lincoln and the original and amended peti¬ 
tions of the bank, to the latter of which Lincoln 
had filed a demurrer. It must be admitted, we 
think, that the demurrer was not sustainable under 
the decision of the Court of Appeals and had been 
properly overruled. There was, therefore, no is¬ 
sue before the trial court upon which judgment 
could have been entered, nor did the Court of Ap¬ 
peals direct the entry of judgment in favor of Lin¬ 
coln. 

It will be said that it was within the power of 
the Court of Appeals to have directed judgment 
in favor of Lincoln, and that, although it did not 
give such express direction, its mandate is to be 
construed as having given it, and in support of 
this contention, doubtless some State decisions will 
be cited. We shall deny the applicability of such 
decisions, first, because they are not in accord with 
what is apparently the settled practice of the Su¬ 
preme Court of the United States, and, second, be¬ 
cause the situation in this District constitutionally 

•• 

is such that the trial court at law may not (except 
by way of demurrer or because of default in ap- 
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pea ranee, or the filing of a sufficient sworn plea) 
enter any judgment without the intervention of a 

firm 8 f° T filSt POSition ’ we be ff t0 call the atten¬ 
tion of this court to the fact that the Supreme 

Court of the United States has only directed the 

entry of a judgment by the court below when either 

theie have been certain special findings of fact bv 

is r; wh f t " < ’ cmrt » 

f .. J dgment, or there have been findings 
of tact by the court itself upon which like wrong- 
judgments have lieen reached. Chicago Mil¬ 
waukee aud St. Paul Railway vs. Hoyt 149 TJ S 

page 1; Redfield vs. Parks 132 TT q 9 SS 
ru-t ~ tl. o., nagfe 239* 

Ottawa rs. Carey, 108 U. S. nane 1 m r> a 
Soirthcra^ Rulroad Company vs. Gebhard 109 

• _ •, page o'2v J n the present instance there re- 

nmins no verdict or findings upon which the trial 
court can act. 

Beyond the position above indicated, we have 
been unable to find that the Supreme Court has 
T ' the , P° int to which the court below may go 
’emg mdicated by the head-note in Hudson us. 

<meatier, 6 Cranch, 281, reading as follows: 

When the reversal is in favor of the He 
tendant upon a bill of exceptions, a new trial 
must be awarded bv the court below.” 

There is, as we believe, a sound foundation for 
e practice of the Supreme Court of the United 
States m article seven of the amendments to the 
(constitution, reading as follows: 


'ur 




“In suits at common law where the value 
in controversy shall exceed $20.00, the right 
of trial by jury shall be preserved and no 
fact tried by a jury shall be otherwise re¬ 
examined in any court of the United States 
than according to the rules of the common 
law.” 

The contention of the appellee in this case neces¬ 
sarily is that not simply could this court reverse 
judgment not based upon special findings of fact 
by the jury or court, but that it could direct the 
lower court to substitute itself in the place of a 
new jury and render a judgment upon what the 
new jury might believe to be the facts. Such a 
proceeding would be so clearly subversive of the 
constitutional amendment that argument in ex- 
ten so seems unnecessarv. 

We have to add that on a new trial it mav well 
appear that neither the bank or the Southern Con¬ 
struction Company or other parties contemplated 
a novation, and that in fact none took place, but 
only the giving of added security, and further that 
the action of such parties did not in any degree 
prejudice the rights of Lincoln, but that the rela¬ 
tions of the other parties were at all times un¬ 
known to him; further, that all dealings between 
them were had and taken without intent to injure 
. ne else or knowledge of his or their 
claims and in fact did not inflict any injury. 

JACKSON H. RALSTON, 

FRED’K L. SIDDONS, 

WILLIAM E. RICHARDSON, 

Attorneys for Appellant. 


[U3»] 









COURT OF APPEALS 
DISTRICT OF COLUMBIA 

filed 

APR-5—1911 



3tt Of? Court of Appp al n 


OF THE DISTRICT OF COLUMBIA. 

January Term, 1911 . 


No. 2270. 


NATIONAL METROPOLITAN BANK, APPELLANT, 

vs. 

8. DANA LINCOLN, TRADING AS THE NATIONAL 
MORTAR COMPANY, APPELLEE. 


BRIEF FOR APPELLEE. 


PERCIVAL M. BROWN, 
CHARLES W. CLAGETT, 
WALTER B. GUY, 

Attorneys for Appellee. 


WMMIMTON, 0. C. 







In tlf? (ttourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1911. 

No. 2270. 

NATIONAL METROPOLITAN BANK, APPELLANT, 

r s. 

S. DANA LINCOLN, TRADING AS THE NATIONAL 
MORTAR COMPANY, APPELLEE. 

BRIEF FOR APPELLEE. 

Upon presentation of the mandate of the Court of 
Appeals in the lower court, the attorneys for the ap¬ 
pellee moved the court to dismiss the intervening peti¬ 
tion filed by the National Metropolitan Bank; that the 
credits attached in the registry of the court be con¬ 
demned and subjected to the payment of the plaintiff’s 
demand, and that the plaintiff have judgment accord¬ 
ingly; and that judgment be entered in favor of the 
plaintiff against the National Metropolitan Bank for 
costs of said suit. That in the event of a denial of this 
motion that the cause be calendared and set for an early 
trial. 

In support of this motion the appellee presented the 
mandate and opinion of the Court of Appeals in this 
case. 

It appears by the opinion of this court in this case 






upon a former hearing, reported in 35 Appeal Cases, D. C., 
362, that there was nothing left for the lower court to 
do hut enter judgment condemning the fund in the reg¬ 
istry of the court, and subjecting it to the payment of 
the appellee’s demand. 

When this case was before the court before, this court 
said : 

“The transaction must be treated as a nova¬ 
tion, whereby the bank surrendered its security 
under the assignment from the construction 
company and accepted the primary obligation of 
Purnell, secured by the construction company note 
which Purnell put up as collateral. The title to 
the construction company note passed to Purnell, 
and with it all the right of the bank to assert its 
lien against the fund here in question became 
extinguished. 

“It is claimed by counsel for the defendant 
that the assignment was general in its terms and 
nothing short of the satisfaction of the debt to 
the bank would satisfy the object and purposes of 
the assignment. Without discussing the validity 
of the assignment, it is sufficient to call attention 
to the fact that counsel overlook the difficultv 

V 

which confronts them, that the debt of the con¬ 
struction company to the bank has been satisfied. 
The Purnell note accomplished this. The power 
of the bank to take money due the construction 
company from The Thompson-Starrett Company 
no longer existed. That right did not pass to 
Purnell by the deliverv of the construction com- 
pany note, and could not therefore pass back 
when the note was put up with the bank as collat¬ 
eral for the payment of a different obligation. The 
title to the note still remained in Purnell subject 
to be forfeited to the bank for failure to pay his 
own note. We are unable to discover any theory 
upon which the defendant can claim a lien 
superior to that acquired by plaintiff under the 
writ of attachment 
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And again, in concluding its remarks, this court said: 

“Assuming again the validity of this assign- 
ment, a matter not free from doubt, it can not be 
held that it was within the contemplation of the 
parties that it should extend further than to 
authorize the bank to hold out sufficient of the 
funds coming into its hands to satisfy the loan. 
Ihis it tailed to do when ample opportunity was 
afforded. It elected to accept other security , and 

.If 80 doing fort cited further claim upon the fund 
in question. 

Appellee submits that the rights of the appellant un¬ 
der its intervening petitions filed in this cause were 
fully passed upon by this court, and that such being the 
case, there was nothing in said intervening petitions for 
the court below to pass on. It was the duty of the court 
below to carry out the opinion of this court. No new 
matter or new facts were presented to the court below, 
and there was nothing before the court below which had 
not been passed upon and finally settled by this court. 

It will be observed that the court did not reverse the 
judgment with the usual direction to grant a new trial 
but in reversing the judgment used the following lan¬ 
guage: 

“The judgment is reversed with costs, and re¬ 
manded with instructions to proceed in accord¬ 
ance with the views expressed in this opinion.” 

This court expressly left the method of proceeding in 
accordance with the opinion to the lower court, and upon 
an examination of the opinion of this court, the lower 
court found that the only way to proceed in accordance 
with the opinion of this court would be to reverse the 
judgment in the lower court and enter up a judgment of 
condemnation for the appellee, which it accordingly did. 

This court, in its opinion, as appears by the language 
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cited, makes it clear that the appellant, under no view 
of the facts, was entitled to the fund in the registry of 
the court. The opinion precludes the appellant from 
recovering upon the facts of the case, and nothing was 
left for the lower court to do but to enter judgment, 
which is in conformity with the instructions of this 
court. For the lower court to refuse to enter judgment 
in favor of the appellee, would make necessary a new 
trial, which would be useless under the decision of this 
court. 

In Everett vs. Everett, 215 U. S., 203, Law Edition, 

book 54, p. 163, the court <|iiotes with approval the 

following language from the opinion of the Court of 

Appeals of New York, in the same case: 

* #, 

“We think the judgment must be reversed; and 
as there appears* to be at least one conclusive 
obstacle to the''pterin tiff’s success, a new trial 
would-be usjehess jjpd.so the complaint should 
be dismissed upon the- merits.” 

Respectfully submitted. 

PERCIVAL M. BROWN, 
CHARLES W. CLAGETT, 
WALTER B. GUY, 

Attorneys for Appellee. 





















